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Whether the 73; month delay between the alleged 
offense on November 2%, 1964 and the trial on July 14, 


1965 was a Genial of the appellant's right to a speedy 


trial under the Sixth Amendment and his right to a 


fair trial under the due process clause of the Fifth 
Amendment, since the Government could have brought 
the charges and conducted the trial much sooner, and 
showed no justification for not doing so; and ‘since 
the delay caused a lapse in the memory of the 
appellant's witness, making it harder for 
ant to establish his defense? 
It 

Whether guilt beyond a reasonable doubt is 
establisheé solely by a similarity between the 
fingerprints of the accvsed and fingerprints found 
at the scene of the alleged offense where there is 
uncontroverted testimony that the accused was else- 
where at the time of the offense, no evidence that 
the accused was near the scene of the offense at or 
about the time of the offense, and no indication that 
it is unlikely that the fingerprints could have been 


plaved there at some other time? 
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JURISDICTIONAL STATEMENT 


This is an appeal from a judgment of the United 


States District Court for the District of Columbia, 
entered on July 14, 1965 convicting the appellant 

of violating Section 2201 of Title 22 of the District 
of Columbia code, the offense of grand larceny. 
Appellant was granted leave to proceed on appeal 
without prepayment of cost and his appeal was duly 
noted. The jucgment of conviction being a final 
order of the United States District Court for the 
District of Columbia, this court has jurisdiction 


under 28 United States Code $ 1291. 
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STATEMENT OF THE CASE 


On November 24, 1964, several articles were 


stolen from 2 parked car. The theft was reported 
to the police who mace an investigation and found 
some fingerprints on the small vent window of the 
car. On February 3, the appellant was arrested in 
connection with two other offenses. On April 13, 
1965, after he hac been in custocy for 2s months , 
and 4% months after the alleged offense, he was in- 
@ictea for the theft that took place on November 24, 
1964. The trial for the alleged offense of Nov- 
ember 24, 1964 was set for the week of May 31, 1965. 
However, Guring the last week in May the Government 
made a motion to continue the trial until July. At 
the time the motion was presented in court neither 
the Government attorney assigned to the case nor 
the defendant's attorney was there. Both were 
before another judge on other motions in the same 
case. The Government gave as a reason for the con- 
tinuance the fact that there were two other indict- 
ments then pending against the Gefendant. The 
continuance was granted and the date of July 14 


set for the trial. (TR 3-4) 


At the trial the only evidence relied upon by 
the Government to connect the defendant with the 
alleged offense was fingerprint evidence. There 
was an expert witness who testified that the finger- 
prints found on the ventilation window of the car 
matcned the fingerprints of the Gefendant. (TR 46-77) 
This witness also testified that he did not dust the 
handles of the doors of the car for fingerprints, 
but that he did dust the area around the handles 
and found a fingerprint which was too indistinct to 
be identified. There was no indication as to when 
the fingerprints were put on the car window or how 
long they had been there. The owner of the car 
testified that the car had been in the District of 
Columbia for a period of about two weeks prior to 
the incident. (R 41) There is no indication that 
the appellant was in the vicinity of the car on 
the night of the allegec offense. 

The defendant's defense was based on an alibi. 
The @efendant presented a witness who testified that 


the defendant worked for him during the period in 


question. However, this witness was unable to 


recall the details of the events that transpired 


on Noverber 24, 1964. His testimony was therefore, 
limited to the fact that the cefencant worked for 
him, should heve been at work on the night in 
question anc to the best of his knowledge was at 
work. {R 91-105) 

The Cefencent mace a motion to dismiss the 
in@ictment for lack of a speedy trial anc a denial 
of Gue process, (R 3) a motion for a judgment of 
acquittal on the grounds that the fingerprint 
evidence presented by the Government uncer the 
facts of this case was not sufficient to show 
guilt beyoné a reasonable doubt. (R 90) The 
motions were deniec anc the court found the 
Gefendant guilty as charged. 

CONSTITUTIONAL PROVISIONS INVOLVED 

The perxtinent portion of the Pifth Amendment 
to the Constitution provides that: 

No person shall be ... deprived of 


life, liberty or property, without due 
process of law... 


The pertinent portion of the Sixth Amendment 


to the Constitution provides that: 


In ell criminal prosecutions, 
accused shall enjoy the right 
speecy anc public trial... 


STATUTES INVOLVED 
Title 22, Section 2201 of the District of 
Columbia Code provides: 
Whoever shall feloniously take and 
carry away anything of value of the 
amount of $100 or upward, including 
things savoring of the realty, shall 
suffer imprisonment for not less than 
one nor more than ten years. 
RULES INVOLVED 
Rule 48 (b) of the Federal Rules of Criminal 
Procedure provides: 
If there is unnecessary delay in pre- 
senting the charge to a grand jury or 
in filing an information against a 
defendant who has been heldc to answer 
to the district court, or if there is 
unnecessary delay in bringing a ae- 
fendant to trial, the court may ais- 
miss the indictment, information, or 
complaint. 
STATEMENT OF POINTS 
1. The court below erred in denying the appellant's 
motion to dismiss the indictment for lack of a 
speedy trial. 
a. The unnecessary and unreasonable delay 
between the occurrence of the alleged 


offense and the charging of the appell- 


ant with its commission was prejudicial 


to the appellant's subsequent trial by 
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making it more Cifficult for him to 
establish his defense, and, therefore, 
a violation of tha due process dause 
of the Fifth Amendment. 


The unnecessary anc unreasonable delay 


between the indictment of the appellant 


ané the trial of the appellant was a 
denial of the appellant's constitutional 
right to a speedy trial, and a violation 
of rule 48 (b) of the Federal Rules of 
Criminal Procedure. 
The verdict below is based on insufficient 
evidence since it was based solely on finger- 
prints, ané the fingerprints alone are not 
enough tc sustain the proof of guilt under the 
facts of this case. 
SUMMARY OF ARGUMENT 
Ir 
There were two periods of unreasonable anc 
unnecessary Geley in this case. One was the delay 
of four ané one-half months between the time that 
the offense was committed and the time when the 


appellant was charged with its commission; the 


other was the period of approximately three 
months between the indictment of the appellant 
and his trial. These periods of delay both 
jointly anaé severally had ‘a substantial detri- 
mental effect on the ability of the appellant 

to defend himself at his trial. The first period 
of delay was a denial of due process of law; the 
second was a Genial of the appellant's right to 

a speedy trial. When the two periods of delay are 


added together, the prejudicial effect is com- 


pounded so as to make it impossible for the appell- 


ant to have a fair’ trial in accorcance with the 
Gue process of law provision of the Fifth Amend- 
ment. The Government had all of the evidence that 
it presented at trial long before it even charged 
the appellant, anc it was in a position to conduct 
a trial long before the trial was haé@ in this case. 
The Government has not sustained its burden of 
justifying and explaining the periods of delay in 
this case. Therefore, the District Court erred in 
refusing to dismiss the in@ictment under rule 48 (b). 
It 


There is no evidence at all in this case to 


connect the appellant with the articles that were 


stolen from the car. He was not seen with or near 
them. There is no evidence that he ever touched 
them or even knew they were in the car. The only 
evidence that was relied upon to convict the 
appellant is the circumstantial evidence of a 
Similarity between his fingerprints and some 
fingerprints found on the front ventilation 
window of the car from which the articles were 
stolen. At most these fingerprints indicate 

that at some time the appellant put his hand on 
the window of the car. However, there is no 
showing of when, where or why. As a part of 

its burden of establishing guilt beyond a reason- 
able coubt, the Government must introduce evidence 
sufficient to rule out every reasonable hypothesis 
except that the fingerprints were impressed upon 
the front vent wincow of the car while the appell- 
ant was in the process of stealing articles from 
the glove compartment and the back seat of the 
car, anc it must show that the appellant dic steal 
the articles. Since this burden can not be sus- 


tained solely on the basis of the fingerprint 


evidence under the facts of this case, especially 


in view of the appellant's alibi witness, and the 


absence of the appellant's fingerprints elsewhere 


on the car, the District Court erred in denying 
the appellant's motion for acquittal and finding 
him guilty. 
ARGUMENT 
I. THE UNNECESSARY AND UNREASONABLE 

DELAY BETWEEN THE OCCURRENCE OF 

THE ALLEGED OFFENSE AND THE 

CHARGING OF THE APPELLANT WITH 

ITS COMMISSION WAS PREJUDICIAL 

TO THE APPELLANT'S SUBSEQUENT 

TRIAL BY MAKING IT MORE DIFFI- 

CULT TO ESTABLISH HIS DEFENSE, 

AND, THEREFORE, A VIOLATION OF 

THE DUE PROCESS CLAUSE OF THE 

FIFTH AMENDMENT 

An unreasonable delay between the occurrence 

of an offense and the bringing of charges against 
the accused, which results in prejudice to the 
accused, constitutes a denial of a fair trial 
under the due process clause of the Fifth Amend- 
ment to the United States Constitution. Powell v. 
United States, 352 F.2a 705 (D. C. Cir. 1965); 
Ross v. United States, 349 F.2d 210 (D. C. Cir. 
1963); Nickens V. Untted States, 323 F.2d 808, 
810 n.2 (D. C. Cir. 1963). Only two factors 


need be shown to warrant this court in invoking 


its supervisory power to protect an accused 

person against the basic unfairness ressulting 
from a Gelay in charging and bringing him to trial. 
These factors are: (1) that there was no legit- 


imate reason for the Celay; anc (2) that the de- 


fendant was prejudiced by the Ccelay. Powell v. 


United States, supra. Both of these factors 

exist in the case at bar. Th- first is established 

by the inability of the Government to sustain its 

burden of justifying the delay and rebutting the 

presumption of prejudice that naturally arises 

from an unreasonable delay. See Petition of 

Provoo, 17 F. R. D. 183, 203 (D. Mc. 1955) aff'd 

350 United States 857; ane Williams v. United 
(1957) ; 

States, 250 F.2d 19f/ Taylor v. United States, 

238 P.2da 259 (1956). In the Williams case, supra, 

this court pointeé out that "™ to sustain the right 

to try the accuseé where the delay has been sub- 

stantial, the Government must show that the accused 

suffered no serious prejudice beyond that which 

ensued from ordinary and inevitable delay.” 

102 U. S. App. D. Cc. 51, 53. Indeed it was 


suggested in the Williams case by one judge that 
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where therc is "more delay than is reasonably 


attribut2zble to the ordinary processes of justice," 
that fact alone should prevent trial regardless of 
whether the defendant was prejudiced by the delay. Ibid.. 
Similerly, it was recognized in Nickens v. United 
States, supra, that 2 delay raises questions of grave 
constitutional consequences and "quite properly put 
the burden on the Government +o justify the delay." 
In the instant case the Government has et no time 
presented any evidence to justify the four and one 
half month delay between the alleged offense and the 
ingietment of the defendant. Nor has the Government 
offered any justification for the delay between the 
indictment of the defendant and the time of his trial. 
The record discloses that the Government geve as a 
reason for continuing the defendant"s tricl date the 
fact that there were two other indictments perding 
against the defendant. (R 4). However, these other 
indictments were not related to the instant case, and 
there was no demonstration that proceeding with the 
instant case would have hampered the prosecution of 
the other cases. 

The alleged theft occurred on Nevember 24, 1964. 


The appellant was neither arrested nor was he ad= 


vised of the charges against him for a period of 
over 4% months. t was not until after the appell- 
ant was incictec om April 13, 1965, that he was 
mace aware of the charges involving this offense. 
During at least two of these months between the 


allegecd offense anc the time of the indictment the 


appellant was incarcerateé on unrelated matters. 


The delay in charging the appellant and ad- 
vising him of the charge coulé only have resulted 
from the Government's deliberate decision not to 
charge the appellant sooner. It is obvious that 
the Government hac in its possession all of the 
evidence it adduced at trial long béfore-the de- 
fendant was indicteé. This Celay was oppressive, 
vexatious and? prejudicial to the appellant. 

Prejucice results if the delay is for a period 
so long that either the defencant or an alibi wit- 
ness for the cefencant is unable to recall the events 
that transpirec on the day of the alleged offense. 
Ward v. United States, 346 P.2¢c 423 (1965). This 
point is adequately illustrated by the Ward case. 
In Ward v. United States, supra, it was held that a 


defendant “was ‘deprived of his constitutional right 
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to a speedy trial' by the Government's failure to 
make a Ciligent effort to apprehend a co-defendant 
whose testimony could provide the only possible 
corroboration for his defense of mistaken identity." 
Ibid. In the case at bar the testimony of the Gefend- 
ant's alibi witness was even more crucial to the 
defense of the appellant than the testimony of 

the witness was to the defense in the Ward case. 

The witness in the case at bar gave testimony which 
tended to substantiate the alibi of the appellant, 
while in the Ward case, the witness ultimately gave 


testimony unfavorable to the defendant. 


The delay between the alleged offense and the 


time when the appellant was indicted in April 
resulted in the appellant being able to obtain only 
one witness who could help to substantiate his alibi. 
Moreover, the delay had the dire effect of Ciminish- 
ing the details that this witness couleé remember 
about his own, as well as the cefendant's, activities 
on the day of the alleged offense. (R 98-99). The 
witness' testimony was thereby made to appear to 

be vague and general, relatimg more to a period of 


time encompassing the particular date of November 24, 
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i964, than to the specific date. The witness 


could not remember Gefinitely whether or not the 


Cefendant was at work on that day and at the part- 


icular hour in question. He coulé only state that 
the defencant worked for him, that he should have 
been at work & -ing the time in questicn, and that 
to the best of his knowledge the 2efenéant was at 
work. if the defendant had been chargee ané€ tried 
sooner, this witness, the Cefendant's sole alibi 
witness, would, without Goubt, have had a more de- 
tailed anc precise recollection. Furthermore, had 
the appellant been chargeé sooner, he could very 
well have been eble to remember other persons who 
couic help to account for his whereabouts at the 
time of the allegeé offense. The defendant's de- 
fense is that he was at work in a carry out shop. 
Sustomers are transitory. Thus, even if the ce- 
fendant hac serveé a customer that he knew, he 
could kot be expected to recall the identity of the 
customer after several months. 

It should be noted that the instant case is 
unlike the narcotic cases which frequently pose 


the problem of delay. In those cases the courts 


14 


sometimes tolerate a short period of delay because 
of the public interest to be served by protecting 


the identity of the uncercaver agent. See Powell v. 


United States, supra. In the case at bar, there is 


no counter policy reason to be balancec against this 
appellant's right to a speedy trial. Neither is 
this case one in which the Gelay cna be attributed 
to the conduct of the accuse@ or his lawyer. See 
Danéridge v. Unitec States, 265 F.2€ 349 (1959). 

The predicament of the defendant in this case 
is reminiscent of that GCescribeda by this court in 
the case of Ross v. United States, 349 P.2¢ 210, 
213 (1965), where it is saia 

‘Appellant is a man of limited education 

who is so circumstanced that there woule 

appear to be very little to cifferentiate 

one day from another, especially as they 

begin to recede into the past. He kept 


no diary or other recorec, received little 
Marl: tcc. 


Ga pewwae ers = 


Buring the period of time when the alleged offense 
was committed, the appellant was working for Mr. Judge 
Brandon at the latter's delicatessen. Mr. Brandon 
is disclosed by the record to be a man of little ed- 
ucation. He keeps few, if any, records in his small 


business, and those that he keeps are not systematically 
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file@€. He keeps no Ciary of his activities and his 
activities are so routine that one Cay does not 
stand out apart from any other Gay. Therefore, it 


is only natural that after a period of several months 


his memory would begin to fade as to events occurrmng 


on a specific Cate of November 24, 1964, at the 
specific hour between seven and eight o'clock. 

In a case where both the Government and the de- 
fencant must rely on the testimony of witnesses, it 
could be arguec that both sices are effected by a 
delay. However, such an argument is not applicable. 
in the case at bar. Here the Government's case is 
based solely on the fact that some of the finger- 
prints found at the scene of the crime were similar 
to the defencant's. The Government’s evidence would 
have been xept intact even if the delay hac been ten 
years. It is only the defendant who is relying on 
an 2libi witness, and only he who had his evidence 
Gissipated by the passage of time. The delay clearly 
had a one-siced effect. This fact is adequately cis- 
closed by the fact that the Government's expert witness 
who took the fingerprints from the car could not even 


remember anything about the car. On cross examination 


16 


the following colloquy was presented: 

Q. First, Officer, I would like to ask you 
a few questions about the car. These prints came 
from a '6l1 Falcon, is that correct? A. Yes, Sir. 

Q. Do you remember the specific car now or are 
you ma:.aly relying on your records? A. I remember 
th: man when he came into the basement. I couldn't 
exactly tell you what ahe car looked like except that 
it was a '61 Falcon. 

Q. And this was, you are sure, November 24? 

A. yes, Sir. 

Q. Do you remember the color of the car? 
A. No, Sir, I Gon't. (R 62-63) 

The prejudicial effect of the delay to the de- 
fendant's trial and his defense of alibi is attested 
to by the fact that even the complaining witness was 
unable to xecall what he had done when he discovered 
that the articles had been stolen from the car. He 
gave inconsistent testimony curing the trial. At 
one point this witness was asked about his conduct 
ana gave the following responses: 


Q. And after noting its condition, [the con- 


dition of the car-/ did you call the police? 
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A. After noting its condition I went back to the 


Dodge House tc ask how to get to the nearest police 


station. I askec¢ the desk clerk that information. 

QO. And what Cid you co after that? A. Then 
I went to the station that he told me to go to. 

Q. You went io your car and then drove tour 
car to the station? A. Yes. (emphasis added) 

{R 33). 
Later this same witness was asked: 

Q. How long were -you gone from the time that 
you came back to your car, noted that the window 
hae been broken, went to the hotel and then came back? 
Coule you estimate about how much time that took? 

A. Actually, I never left the car. Mr. Kinlock, 
who was with ge, went to the hotel and asked dir- 
ections to the police station. 

Q. In other worcs, your testimony earlier that 
you went back was --- You stayec at the car and the 
other man went back to the hotel? 

Q. So you stayed with the car from the time 
you noticec it hac been broken into until you drove 
it to the police station? A. That is correct. And 


then I went into the police station and Mr. Kinlock 
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waited outside. 

This inconsistent testimony is used here not to 
show that the witness was not sincere, but rather to 
show the effect that the long lapse of time between 
the offense and the trial had on the memory of the 
witnesses in this case. However, if this witness‘ 
earliér statement of his conduct is to be believed, 
that means there was a time after the alleged 
offense when the car window was open anc exposed 
to the posssble touch of any curoous passer-by. 
Purthermore, the lapse of memory even by the Gov- 
ernment's witnesses makes it much harder for the 
defendant to cross examine, anc therefore, compounds 
the prejudice to the defendant. 

The prejudice resulting to the defendant from 
the long delay between the offense and trial in this 
case is comnouncee by the fact that he was denied 


a preliminary hearing. (R 9) and was incarcerated. 


See Nickens v. United States, supra. If he had been 


accorded a preliminary hearing, he would have been 
able to cross examine the Government's witnesses and 
to preserve the testimony of his own witness at a 


time closer to the event, and while the events of 


November 24 at 7:30 p.m. were fresher in the mincs 
of everyone. 


II. TSE UNNSCESSARY AND UNREASONABLE 
DELAY BETXESEN THE INDICTMENT OF 
{THE APPELLANT AND THE TRIAL OF 
THE APPELLANT WAS A DENIAL OF THE 
APPELLANT'S CONSTITUTIONAL RIGHT 
TO A SPEEDY TRIAL, AND A VIOLATION 
OF RULE <S (8) OF THE FEDERAL 
RULES OF CRIMINAL PROCEDURE. 


Compounding the prejudicial effect of the long 


delay between the cffense and the indictment is the 
perioe of unjustified anc setoasiay delay between 
the in@ictment anc the trial. The delay was a denial 
of the appellant's constitutional right to a speedy 
trial. 

The Sixth Amendment to the United States Con- 
stitution guarantces to the accused the right to a 
speedy trial. Rule 48 (b) of the Federal Rules of 
Criminal Procedure was designed to serve as a statu- 
tory buttress to the Sixth Amencment. See Frankel v. 
Woodréugh, 7 F.2¢ 796 (8th Cir. 1925). As such, it 
imposes upon the court an obligation to discuss an 
indictment where there has been an unnecessary celay. 

In Nickens v. United States, 116 U. S. App. 

D. C. 338, 323 F.2d 208 (1963), a delay of over 


seven months took place between a narcotic sale and 
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an indictment, and this Court found no abuse of 


discretion in the trial court's denial of a motion 


to dismiss the indictment under Federal Rule- of 
Criminal Procecure 48 (6b). However, there is a 
significant Gistinction between the Nickens and 
the instant case. In the Nickens case, Nickens 
admitted meeting the narcotics officer on the day 
in question. Thus, Nickens suffered no prejudice 
from a missing alibi witness, nor was there any 
evidence of lapse of memory. 
III.THE VERDICT BELOW IS BASED ON IN- 

SUFFICIENT EVIDENCE SINCE IT WAS 

BASED SOLELY ON FINGERPRINTS, AND 

FINGERPRINTS ALONE ARE NOT ENOUGH 

TO SUSTAIN THE PROOF OF GUILT UNDER 

THE FACTS OF THIS CASE 

Fingerprint evidence is circumstantial evidence. 

For such evicence to have conclusive probative force 
it must be sufficient to exclude every reasonable 
hypothesis except that of the guilt of the accused. 
The verdict of the court below being based solely on 
the similarity between the appellant's fingerprints 
and some of the fingerprints found on the window of 
the car from which the articles were taken is insuff- 


icient to establish guilty beyond a reasonable doubt. 


Proof beyond a reasonable doubt of the identity 


of the accusec as the person who committee the 
offense is essential to a conviction. If the 
identity is base€ apon fingerprints, to warrant a 
conviction the fingerprints corresponding to those 
of the accusec must have been foune in the place 
where the crime was committed, uncer such circun- 
stances that they coulc only have been impressed at 
the time when the crime was perpetrated. 

A case from a sister jurisdiction bearing a 


striking resemblance to the instant case is 


McLain v. State, 24 So.2d€ 15 (1945). In the McLain 


case a thumb print was found on the rear view mirror 
ef acar. This thumbprint was identical to that of 
the person accusec of stealing the car. The court 
there found this evidence to be conclusive of the 
identity of the accused and the fact that he might 
have been in the car at some time and for some pur- 
pose. Yet, it still held that this evidence alone 
was insufficient to prove that he was guilty of the 
crime charged. In Campbell e. United States, 115 

U. S. App. D. C. 30 (1963), this court hele that the 
fact that the Cefendant's fingerprints were found 


on the steering wheel of a car used for get away 
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purposes in a robbery was insufficient to support 
a finding that the defendant participated in the 
robbery because the Government's evidence did not 
rule out the possibility that the fingerprints 
might have been placed on the car at some other 
time. 

In the case at bar, the facts show that the car 
had been in the District of Columbia for a period of 
15 Gays prior to the time that the articles were taken 


from it; that it was often varked in the same 


vicinity and-other places on the streets of Wash- 


ington. (R 41). Further, the Government's expert 
fingerprint witness gave no indication that the 
latent fingerprints he found were put on the car on 
or about the day in question. There is no inéeication 
that the defendant was seen in the vicinity of the 
car or that he was any place other than at work 
during the time when the offense is alleged to have 
been committed. As a part of proving guilt beyond 
a reasonable doubt, the Government has the burden 
of showing that the fingerprints found on the car 
were more likely to have been placed there at the 


time the offense was committed than at any other 


time. Campbell v. United States, supra. The 
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Government has not sustained this burden. 

If fingerprints other than those of the person 
accuseé of the offense are present at the scene of 
the crime anc if these other prints can not be sat- 
isfactorily explainec, the evidence of the existence 


of the cefendant's fingerprints is insufficient to 


sustain a verdict of guilty. In Cephus v. United 


States, 324 P.2d 893 (1963), this court held that 
fingerprints on the ventilation window of a car was 
not enough evidence to show that a person hac engaged 
in larceny with respect to that car. In that case, 
the Cefencant was indicted for unauthorized use of 
a motor vehicle. At the trial, the Government wit- 
nesses testifiec that the car involved had several 
fingerprints on it inclu@ing those of the defendant.. 
The defendant cenied having any “knowledge of the auto- 
mobile. This court there said that ” Based upon 
that evidence alone, the jury coule not have found 
beyoné a reasonable doubt that appellant was guilty.” 
Id. at 895. 

In the instant case, as in the Cephus case, 
other fingerprints were found; however, they were 


not identified. On cross examination, Officer Nennon 
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was asked: 

Q. Did you cust the car hancles that opened 
the door for prints? A. Not the handles. +‘ dusted 
the area around the hancles. I came up» with no 
fingerprints which would be of any value to us, the 
Identification Bureau. 

Q. They were blurred, too indistinct? 

A. Yes, sir. (R 63). 

The failure to identify the fingerprints found 
on the door, and the fact that no fingerprints re- 
sembling those of the appellant were founce any place 
on the car except the front vent window leaves a 
reasonable doubt that the appeliant broke into the 


car and stole articles from the back seat and out 


of the glove compartment of the car on the evening 


of November 24, 1964. This is especially true 
since there is testimony that he was at work on 
that day and no testimony that he was in the vicinity 


of the car. 


CONCLUSION 

The long celiberate and unjustified periods of 
delay between the time of the offense ana the indict- 
ment, and between the time of the offense ana the 
trial of the appellant were unreasonable and unnecessary. 
They prejudiced the appellant's ability to establish 
his defense and resulted in a denial of the appellant's 
right to a fair trial under the due process clause of 
the Fifth Amendment. 

The long deliberate and unjustifiea period of 
delay between the appellant's in@ictment ané@ his trial 
was unreasonable and unnecessary anc deprived the ap- 
pellant of his right to a speedy trial under the Sixth 
Amendment to the United States Constitution, and was 
a violation of rule 48 (b) of the Federal Rules of 


Criminal Procecure. 


The fingerprint evidence upon which the court below 


based its verdict: was insufficient to support the 
verdict under the facts of this case. 

Wherefore, it is respectfully submitted that the 
judgment below be reversed with instructions that the 
indictment be dismissed. 

Respectfully submitted, 
George W. Mitchell 


Jerome Shuman 
Attorneys for Appellant 
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QUESTIONS PRESENTED 


In the opinion of appellee, the following questions are 
presented : 


1) Is evidence that appellant’s fingerprints were found 
on the inside of the vent window which was damaged 
at the time the contents of a locked car were stolen 
sufficient to sustain appellant’s conviction for the larceny 
since no prior access to the inside of the car is disclosed? 

2) Did the two month delay between the date of the 
offense and the date appellant was arrested on another 
charge plus the two and one half month delay between 
the date of that arrest and the date appellant was in- 
dicted deny appellant his right of due process? Did the 
three month delay between indictment and trial deprive 
appellant of his right to a speedy trial? 
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United States Court of Appeals 


¥OR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 19,716 


WituiaM HENRY HIET, JR., APPELLANT 


v. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal From The United States District Court 
For The District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


After his arrest on February 8 on an unrelated felony 
charge for which he was indicted on April 12, 1965 (Crim. 
No. 408-65), appellant was charged with grand larceny 
(22 D.C. Code § 2201) in an indictment filed April 18, 
1965 (Crim. No. 399-65). Trial was initially set for May 
$1, 1965, but on May 28, on the government’s motion, 
the trial date was continued until July 14, 1965, when 
appellant was tried without a jury before Judge McGar- 
raghy and convicted. On September 10, 1965 he was 
sentenced to imprisonment for two to six years. 


(1) 
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The record shows that at seven p.m. on November 24, 
1964, Bryan Gaffney, a technician with a Philadelphia 
engineering corporation, parked and locked his 1961 
Falcon automobile in the 100 block of D Street, North- 
west, a block from the Dodge House Hotel, where he had 
been staying the two previous weeks (Tr. 24-26, 36-37). 
On returning a half hour later, he discovered the car 
had been forcibly entered through the right front vent 
window. Two boxes, each containing costly electronic 
equipment belonging to his company which had been in 
his custody, his twenty-five dollar raincoat, and two pair 
of sunglasses worth about sixteen dollars had been taken 
(Tr. 26-27, 32). Shortly thereafter, Gaffney drove to the 
Identification Bureau of the Metropolitan Police Depart- 
ment without ever leaving the car unattended. There 
James F. Nenno, a technician in the Bureau, found finger- 
prints later identified as appellant’s on the inside of 
the broken right vent window (Tr. 28-29, 36, 39, 44, 
49-58, 61-62). 

Gaffney had been in the city for only about two weeks 
(Tr. 41). Appellant had been released from jail on No- 
vember 19 (Tr. 91) and therefore could have had contact 
with the car during the brief period when the theft 
occurred. His own alibi established that his place of em- 
ployment was just a few blocks from where Gaffney 
parked the car (Tr. 103-04). 

To establish an alibi, appellant called his long time 
friend, Judge Brandon, who had employed him in his 
carry out shop for six days following appellant’s release 
from jail on November 19, 1964 (Tr. 91-98, 101-102). 
Brandon’s one-man shop was located at 3rd and F Streets, 
Northeast, only a few blocks from where Gaffney had 

his car on the evening of November 24 (Tr. 26, 
92, 102). Brandon’s testimony was very vague, however, 
and he could neither recall specific dates nor relate the 
period of employment to other significant dates (Tr. 98, 
95-96, 99-102). Having had no other employees, he had 
kept no records relating to appellant’s short employment 
and indicated he had lost a record which he thought might 
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have refreshed his memory of dates when appellant 
worked (Tr. 100-102). Appellant’s hours of employment 
during those six successive days, Brandon said, were 
from five p.m. to two-thirty or three a.m., but between 
seven and eight p.m. Brandon was often not at the shop 
and he had no reliable recollection of when he had been 
in the shop on November 24 (Tr. 93-95, 97-99). 


CONSTITUTIONAL PROVISIONS AND STATUTE 
INVOLVED 


United States Constitution, Amendment V, provides in 
pertinent part: 


No person .. . shall . . . be deprived of life, liberty, 
or property, without due process of law. . . . 


United States Constitution, Amendment VI, provides 
in pertinent part: 
In all criminal prosecutions, the accused shall en- 


joy the right to a speedy... trial.... 
Title 22, District of Columbia Code, § 2201, provides: 
Whoever shall feloniously take and carry away 
anything of value of the amount or value of $100 or 
upward, including things savoring of the realty, 
shall suffer imprisonment for not less than one nor 
more than ten years. 


SUMMARY OF ARGUMENT 


L 


The evidence regarding the theft and damage to the 
car coupled with the presence of appellant’s fingerprints 
on the inside of the vent window was, under the cireum- 
stances, sufficiently incriminating to sustain the verdict. 
The question of identity was clearly for the fact finder. 


IL. 


Neither the period between offense and indictment 
(about 414 months) nor the subsequent three month peri- 
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od until trial are violative of due process or the Sixth 
Amendment. At his arrest on another charge two months 
after this offense, he was asked about the instant offense 
and was thus on notice within two months. The subse- 
quent indictment (about 214 months later) and trial 
(three months thereafter) were not so delayed as to war- 
rant a grant of immunity by dismissal. His last minute 
motion for dismissal was argued on the day of trial. 


ARGUMENT 


L The presence of appellant’s fingerprints inside the 
car was sufficient to prove guilt under the circum- 
stances. 


(Tr. 26-27, 41, 44, 57, 91, 110) 


In proving its ease against appellant the government 
elicited testimony which established that forcible entry 
was made into the car damaging the right vent window 
and that this window bore appellant’s fingerprints (Tr. 
26-27, 44, 57). A stipulation between appellant’s trial 
counsel and the government established that he had only 
been out of jail since November 19. The offense occurred 
on November 24, only five days after his release from 
jail. (Tr. 41, 91, 110.) Unlike the distinguishable 
Campbell and Cephus cases* cited by appellant, no access 
to or connection with Gaffney’s car which could possibly 
be inconsistent with guilt was disclosed by the record. 
Though appellant’s attempt to prove he was at work 
when the larceny occurred was not convincing, his wit- 
ness did testify that the shop where appellant had been 
employed was only a few blocks from the scene of the 
theft. Therefore, opportunity for him to commit the 
crime was quite consistent with the presence of his 
fingerprints. The proof, therefore, is ample to support the 


2 Campbell v. United States, 115 U.S. App. D.C. 30, 316 F.2d 681 
(1963); Cephus v. United States, 117 U.S. App. D.C. 15, 324 F.2d 
893 (1963). 
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judgment of the court. Glasser v. United States, 315 US. 
60 (1942); Curley v. United States, 81 U.S. App. D.C. 
$89, 160 F.2d 229, cert. denied, 331 U.S. 837 (1947). 


II. Appellant was not denied either due process or 2 
speedy trial under the circumstances of this case. 


(Tr. 4-6, 8, 18, 24-27, 88-86, 92-93) 


Appellant contends: 1) that his right of due process was 
abridged by the four and a half month delay between 
commission of the larceny and his indictment by the 
grand jury, and 2) that his right of a speedy trial was 
denied by a delay of three months between indictment 
and trial. 

The instant case, however, is free of the problems 
which have troubled this Court in narcotics cases where 
delays between offense and trial have been the basis for 
claims that the right of due process and the right to a 
speedy trial have been denied. See Jackson v. United 
States, —— U.S. App. D.C. ——, 351 F.2d 821 (1965) ; 
Ross v. United States, —— U.S. App. D.C. ——, 349 
F.2d 210 (1965). Identification of appellant does not 
depend upon the recollection of a single officer of the 
identity of a participant in one of many similar trans- 
actions over a long period. Rather, it was based upon 
fingerprints which could only have been put in the com- 
plainant’s car during a short period of time and the 
presence of which was never explained except by the Gov- 
ernment’s theory of the case. 

The reasonable delay under such circumstances was 
not prejudicial. On February 3, 1965, only slightly over 
two months after the larceny from Gaffney’s car and the 
recovery of appellant’s fingerprints from the damaged 
vent window, appellant was arrested on another unrelated 
charge (Tr. 5, 24-27). The prosecutor stated during his 
argument of the pretrial motion to dismiss the indictment 
that he understood that an arrest on this offense had not 
been made sooner because the fingerprints on the window 
had only recently been linked to appellant (Tr. 8). Ap- 
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pellant did not contradict this assertion. This portion 
of the delay between offense and indictment was certainly 
minimal and reasonable. See Hardy v. United States, 
119 U.S. App. D.C. 364, 348 F.2d 283 (1964), cert. de- 
nied, 380 US. 984 (1965). 

The additional delay between the arrest on the unre- 
lated offense and appellant’s indictment is not shown in 
the record to have been intentional and unnecessary, or 
prejudicial? Thus appellant’s conviction should not be 
overturned on this ground. Jackson v. United States, 
supra; Powell v. United States, —— US. App. D.C. —, 
352 F.2d 705 (1965). Longer delays under similar cir- 
cumstances have often been countenanced by this Court. 
See Jackson v. United States, supra; Powell v. United 
States, supra; Hardy v. United States, supra; Wilson v. 
United States, 118 US. App. D.C. 319, 385 F.2d 982 
(1964). 

Neither was the delay of three months from indictment, 
April 13, to trial, July 14, a denial of appellant’s right to 
a speedy trial. The trial was originally set for June 2. 
But on May 28, the Government asked and was granted 
the only continuance disclosed by the record. This ad- 
ditional delay amounted to a month and a half. The 
grounds presented in the motion were reasonable. Trial 
of this case required testimony from an out-of-town wit- 
ness. Two other felony charges against appellant which 
had no such requirement were pending trial the week of 
June 7.* One of these was the charge on which he was 


2 Appellant’s counsel at trial specifically refused the opportunity 
to elicit testimony on any of these related issues (Tr. 13). 


2 The fact that appellant was indicted on Criminal No. 403-65, 
the offense for which he was originally arrested, on April 12, 1965, 
the day before he was indicted on the present charge, tends to show 
in the absence of indications to the contrary, that the delay be- 
tween appellant’s arrest on February 3, 1965 and indictment April 

was unexceptional. 
the District Court discloses that Criminal No. 
tried June 23-24, 1965 and resulted in a verdict of 
No. 19747, noted October 14, 1965, is pending 
. Criminal No. 403-65, the charge on which ap- 
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originally arrested (Tr. 4-5). The Government said it 
was ready for trial on either or both of those cases. 
There was the possibility of a disposition of some or all 
of these cases and discussions were conducted to that 
end. 

No prejudice attributable to delay is revealed by the 
record in this case. Appellant patently has not estab- 
lished “a plausible claim of inability to recall or recon- 
struct the events of the day of the offense.” See Ross 
v. United States, supra. The prosecutor was not contra- 
dicted when he asserted during the pretrial argument 
that appellant was aware at the time he was arrested on 
the unrelated charge that a charge might be brought 
against him on this larceny also (Tr. 6).° The prosecu- 
tor’s assertion was supported subsequently by testimony 
to the same effect by one of the arresting officers (Tr. 83- 
86). Thus appellant was not burdened in the instant 
case by inability to prepare a defense stemming from 
lack of prompt notice of the charge he would have to 
face in this prosecution. 

The fact that appellant produced an alibi witness to 
testify as to a specific time within a period of employ- 
ment lasting only five days also casts doubt upon the 
validity of his assertion of prejudice. See Powell v. 
United States, supra. Appellant’s memory and that of 
his witness, who clearly remembered employing appellant 
even if he did not recall the exact dates of employment, 
had additional aid from the fact that the offense occurred 
near Thanksgiving and only five days after appellant’s 
release from jail on November 19 (Tr. 92-98). In any 
event, the witness’s vagueness as to dates, even assuming 
that it was solely the product of an identifiable segment 


t was arrested February 3, 1965, was disposed of on De- 
cember 2, 1965, by a plea of guilty to petty larceny. The jackets 
of both cases reveal that they were set for trial as indicated, during 
the week of June 7, 1965. 


5 Appellant’s assertion in his brief that he was not made aware of 
the charges involving this offense until after he was indicted on 
April 18, 1965 is, therefore, misleading. Brief of Appellant, p. 12. 


8 


of the aggregate delay between offense and trial in this 
case. does not, standing alone, make the delay a denial 
of 2 constitutional right. Powell v. United States, supra. 

It can hardly be contended that the delays in the prin- 
cipal case were so arbitrary, purposeful, oppressive or 
vexatious that they upset the balance between the rights 
of public justice and those of appellant or prevented a 
fair determination of the charges against appellant. See 
Smith v. United States, 118 U.S. App. D.C. 38, 331 F.2d 
784 (1964); Nickens v. United States, 116 U.S. App. 
D.C. 338, 323 F.2d 808 (1963), cert. denied, 379 U.S. 
905 (1964); compare Taylor v. United States, 99 US. 
App. D.C. 183, 238 F.2d 259 (1956). 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court should be affirmed. 


Davip G. BRESS, 
United States Attorney. 


FRANK Q. NEBEKER, 
Epwakp T. MILLER, 
Assistant United States Attorneys. 
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